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330 FONTAIN vs. RAVENEL. 

RECENT AMERICAN DECISIONS: 

In the Supreme Court of the United States, December Term, 1854. 

WILLIAM FONTAIN, APPELLANT, VS. WILLIAM KAVENEL. 

Appeal from the Circuit Court of the United States for the Eastern District of 

Pennsylvania. 

1. A testator devised as follows : " Forasmuch as there will be a surplus income 
of my estate beyond what will be necessary to pay my said wife's annuity and 
the other annuities, I do therefore direct my said executors to invest the said 
surplus income and all accumulation of interest arising from that source yearly, 
for and during all the term of the natural life of my said wife, * * * * and from 
and immediately after the decease of my said wife, then all the rest, residue and 
remainder of all my estate, ***** I authorize and empower my executors, 
or the survivor of them, after the decease of my said wife, to dispose of the same 
for the use of such charitable institutions in Pennsylvania and South Carolina as 
they or he may deem most beneficial to mankind, and so that part of the colored 
population in each of the said States of Pennsylvania and South Carolina shall 
partake of the benefit thereof." All the executors of the will died before the tes- 
tator's widow, and without having attempted to make an appointment under the 

■ power conferred on them. Held, That the disposition of the residuary estate of 
the testator, subject to the power of appointment of the executors, failed, and 
that the heirs and next of kin of the testator were entitled to it. 

2. No Court of Chancery, either in South Carolina or Pennsylvania, can administer 
the fund in question, and it remains unaffected by the bequest, because the means 
through which it was to have been given and applied have failed. 

3. In England, when the Chancellor directs the application of property which has 
been the subject of an ineffectual charitable disposition, in accordance with the 
will of the sovereign, indicated under the sign-manual, or when that officer him. 
self executes the cy pres power in regard to such property, he does not act in the 
discharge of his ordinary chancery powers. 

4. No special trust is vested in the executors, by reason of this power of appoint- 
ment. It is separable and distinct from their ordinary duties and trust as execu- 
tors. It was to be exercised after the death of the wife of the testator ; but the 
executors died before her decease, and consequently they had no power to make 
the appointment. The conditions annexed by the testator to the power rendered 
the appointment impossible. 

5. There must be Bome creative energy to give embodiment to an intention which 
was never perfected. Nothing short of the prerogative power, it would seem, can 
reach this case. There is not only uncertainty in the beneficiaries of this charity, 
but there is a more formidable objection — there is no expressed will of the testa- 
tor. He intended to speak through his executors, or the survivor of them, but by 
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the acts of Providence this has become impossible. It is then as though he had 
not spoken, and no power can now speak for him except that of the parens patrice. 

6. When there is nothing more than a power of appointment conferred by the tes- 
tator, there is nothing on which a trust, on general principles, can be fastened. 
The power given is a mere agency of the will, which may or may not be exercised 
at the discretion of the individual. And if there be no act on his part, the pro- 
perty never having passed out of the testator, it necessarily remains as part of 
his estate. To meet such cases, a prerogative power, such as that of the king, 
in England, must be invoked, which there, through the Chancellor, can give 
effect to the charity. 

7. Some late decisions in England, involving charities, evince a disposition rather 
to restrict than enlarge the powers exercised on this subject. An arbitrary rule 
in regard to property, whether by a king, or chancellor, or both, leads to uncer- 
tainty and injustice. 

Opinion of Mr. Chief Justice Taney: 1 

I concur in the judgment of the court. But I do not for myself 
desire to express an opinion upon either the law of Pennsylvania or 
of South Carolina, in relation to charitable bequests. For assum- 
ing every thing to be true that is stated in the complainant's bill, 
and that the bequest is valid by the laws of Pennsylvania, and 
would be carried into execution by the tribunals of the State, yet I 
think the circuit court of the United States had not jurisdiction to 
establish and enforce it — and was right, therefore, in dismissing the 
bill. I propose to show very briefly the grounds on which this opin- 
ion is formed. 

Undoubtedly a charitable bequest of this description would be 
maintained in the English court of chancery. The death of the exe- 
cutors in the lifetime of the widow would make no difference. The 
bequest would still be good against the heirs or representatives of 
the testator, and the fund applied to charitable purposes according 
to a scheme approved by the chancellor, or authorized under the 
sign-manuel of the king. 

But the power which the chancellor exercises over donations to 
charitable uses, so far as it differs from the power he exercises in 
other cases of trust, does not belong to the court of chancery as a 
court of equity, nor is it a part of its judicial power and jurisdiction. 

1 For the opinion of the Court, see ante, p. 264. 
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It is a branch of the prerogative power of the king as parens patr ice, 
which he exercises by the chancellor. 

Blackstone in his Commentaries, 3d vol. 47, enumerating what 
he states to be extraordinary powers of the chancellor, says: " He 
is the general guardian of all infants, idiots, and lunatics, and has 
the general superintendence of all charitable uses in the kingdom ; 
and all this over and above the vast and extensive jurisdiction which 
he exercises in his judicial capacity in the court of chancery." And 
in the same volume, page 437, he says : " The king as parens patriae 
has the general superintendence of all charities, which he exercises 
by the keeper of his conscience, the chancellor ; and, therefore, when- 
ever it is necessary, the attorney general at the relation of some in- 
formant files an ex officio information in the court of chancery to 
have the charity properly established." 

So, too, Cooper, in his chapter on the jurisdiction of the court, 
says : " The jurisdiction, however, in the three cases of infants, idiots 
or lunatics, and charities, does not belong to the court of chancery 
as a court of equity, but as administering the prerogative and duties 
of the Crown." 

And in the case of the Baptist Association vs. Hart's Executors, 
4 "Wheat. 1, this court, after examining many English authorities 
upon the subject, affirm the same doctrine. And Chief Justice 
Marshall, who delivered the opinion of the court, expresses it in the 
following strong and decisive language, (page 48.) 

"It would be a waste of time (says the Chief Justice) to multiply 
authorities to this point, because the principle is familiar to the pro- 
fession. It is impossible to look into the subject Avithout perceiving 
and admitting it. Its extent may be less obvious. 

"We now find (he continues) this prerogative employed in en- 
forcing donations to charitable uses, which would not be valid if made to 
other uses ; in applying them to different objects than those desig- 
nated by the donor, and in supplying all defects in the instrument 
by which the donation is conveyed, or in that by which it is 
administered." 

Resting my opinion upon the English authorities above referred 
to, and upon the emphatic language just quoted from the decision 
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of this court, I think I may safely conclude that the power exercised 
hy the English court of chancery "in enforcing donations to chari- 
table uses, -which -would not be valid if made to other uses," is not 
a part of its jurisdiction as a court of equity, but a prerogative 
power exercised by that court. 

It remains to inquire whether the Constitution has conferred this 
prerogative power on the courts of equity of the United States. 

The 2d section of the 3d article of the Constitution declares that 
the judicial power of the United States shall extend to all cases in 
law and equity specified in the section. These words obviously 
confer judicial power, and nothing more ; and cannot upon any fair 
construction be held to embrace the prerogative powers, which the 
king, as parens patriae in England, exercised through the courts. 
And the chancery jurisdiction of the courts of the United States, 
as granted by the Constitution, extends only to cases over which 
the court of chancery had jurisdiction in its judicial character as a 
court of equity. The wide discretionary power which the chancellor 
of England exercises over infants, lunatics or idiots, or charities, 
has not been conferred. 

These prerogative powers, which belong to the sovereign as parens 
patrice, remain with the States. They may legalize charitable be- 
quests within their own respective dominions, to the extent to which 
the law upon that subject has been carried in England ; and they 
may require any tribunal of the State, which they think proper to 
select for that purpose, to establish such charities, and to carry 
them into execution. But state laws will not authorize the courts 
of the United States to exercise any power that is not in its nature 
judicial ; nor can they confer on them the prerogative powers over 
minors, idiots and lunatics, or charities, which the English chancellor 
possesses. Nobody will for a moment suppose that a court of equity 
of the United States could, in virtue of a State law, take upon 
itself the guardianship over all the minors, idiots or lunatics in the 
State. Yet these powers in the English chancellor stand upon the 
same ground, and are derived from the same authority, as its power 
in cases of charitable bequests. 

State laws cannot enlarge the powers of the courts of the United 
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States beyond the limits marked out by the Constitution. It is 
true that the courts of chancery of the United States, in administer- 
ing the law of a State, may sometimes be called on to exercise 
powers which do not belong to courts of equity in England. And, 
in such cases, if the power is judicial in its character, and capable 
of being regulated by the established rules and principles of a court 
of equity, there can be no good objection to its exercise. It falls 
within the just interpretation of the grant in the Constitution. But, 
beyond this, the State laws can confer no jurisdiction on the courts 
of equity of the United States. 

In the cases in relation to charities which have come before this 
court, there has been a good deal of discussion upon the question, 
whether the power of the chancery court of England was derived 
from the 43d of Elizabeth, or was exercised by the court before 
that act was passed. And there has been a diversity of opinion 
upon this subject in England, as well as in this country. In the 
case of the Baptist Association vs. Hart's Executors, Chief Justice 
Marshall, who delivered the opinion of the court, (vide 4 Wheat. 49,) 
and Mr. Justice Story, who wrote out his own opinion, and after- 
wards published it in the Appendix to 3 Pet. Rep., (vide p. 497,) were 
both at that time of opinion that it was derived from the statute. 
But in Vidal vs. Q-iraroVs Executors, 2 How. 127, Mr. Justice 
Story changed his opinion, chiefly upon the authority of cases found 
in the old English records, which had been printed a short time be- 
fore by the commisioners on public records in England. It appeared 
from these records that the power had been exercised in many cases 
long before the statute was passed. 

But this circumstance does not affect the question I am now con- 
sidering; for, whether exercised before or not, yet, whenever exer- 
cised, it was in virtue of the prerogative power, and not as a part of 
the jurisdiction of the court as a court of equity. The statute con- 
ferred no new prerogative on the Crown. And Lord Redesdale, (1st 
Bligh. 347,) while he held that the power existed in the chancellor 
before the statute, and had been frequently exercised, declares it to 
be a prerogative power, and says: The King, as parens patrice, 
has a right by his proper officer, the attorney general, to call upon 
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the several courts of justice, according to the nature of their several 
jurisdictions, to see that right is done to his subjects who are incom- 
petent to act for themselves, as in the case of charities and other 
cases. 

Besides, if it could be shown that at some remote period of time 
the court of chancery exercised this power as a part of its ordinary 
jurisdiction as a court of equity, it would not influence the construc- 
tion of the words used in the Constitution. For at the time that 
instrument was adopted, it was universally admitted by the jurists 
in England and in this country, as will appear by the references 
above made, this extraordinary and unregulated power in relation 
to charities was not judicial, and did not belong to the court as a 
court of equity. The Constitution of the United States, as I have 
before said, grants only judicial power at law and in equity to its 
courts ; that is, the powers at that time understood and exercised as 
judicial, in the courts of common law and equity in England. And 
it must be construed according to the meaning which the words used 
conveyed at the time of its adoption ; and the grant of power cannot 
be enlarged by resorting to a jurisdiction which the court of chan- 
cery in England, centuries ago, may have claimed as a part of its 
ordinary judicial power, but which had been abandoned and repu- 
diated as untenable on that ground, by the court itself, long before 
the Constitution was adopted. 

Cases may arise in a circuit court of the United States, in which 
it would be necessary to decide whether the English doctrine as to 
charities was founded on the statute, or was a part of the law of 
England before the statute was passed. And in a suit by an heir 
or representative of the testator, authorized from his place of resi- 
dence to sue in a court of the United Srates, to recover property or 
money bequeathed to a charity, the court must of necessity examine 
whether the bequest was valid or not by the laws of the State, and 
barred by the claim of the heir or representative. And if in such a 
case it appeared that the State had not adopted the statute, it would 
be necessary to inquire whether the law in relation to these bequests 
was a part of the common law before the statute, and administered 
as such by the English court of chancery, and whether it had been 
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adopted by the State as a part of its common law. For the pre- 
rogative powers of the English Crown in relation to minors, idiots 
or lunatics, and charities, are a part of the common law of England; 
and the people of any State, who deemed it proper .to do so, might 
vest these powers in the courts of the State. 

Such an inquiry was necessary in the case of Vidal vs. Gfirard's 
Executors, and of Wheeler vs. Smith. But the question of juris- 
diction is a very different one when a court of the United States is 
called upon to execute the duties of the sovereignty of . the State, 
and to take upon itself the discretionary powers which, if they exist 
at all by its common law or statutes, belong to the official repre- 
sentatives of the parens patriae, that is, the State sovereignty. And 
in the case of the Baptist Association vs. Hart, although the court 
did not expressly deny its jurisdiction to establish the charity, if it 
had been valid by the laws of Virginia, yet it expressed its doubts 
upon the subject, saying that the question could only arise where 
the attorney general was a party. 

For these reasons a court of chancery of the United States must, 
in my opinion, deal with bequests and trusts for charity as they 
deal with bequests aud trusts for other lawful purposes ; and decide 
them upon the same principles and by the same rules. And if the 
object to be benefited is so indefinite and so vaguely described, 
that the bequest could not be supported in the case of an ordinary 
trust, it cannot be established in a court of the United States upon 
the ground that it is a charity. And if from any cause the cestui 
que trust, in an ordinary case of trust, would be incapable of main- 
taining a suit in equity to establish his claim, the same rule must be 
applied where charity is the object, and the complainant claims to be 
recognized as one of its beneficiaries. 

I concur, therefore, in confirming the judgment of the Circuit Court, 
dismissing the bill ; but I concur upon the ground that the court 
had no jurisdiction of the case stated by the complainant, and ex- 
press no opinion as to the validity or invalidity of this bequest, 
whether in this respect it be governed by the laws of Pennsylvania 
or of South Carolina. 



